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Jeffrey P. Downer declares as follows:

1. I am attorney of record for Respondent in the
above-captioned action, and I make this declaration based on personal
knowledge.

2. Attached as Exhibit 1 is a true and correct copy of
Scheidler’s Motion to Modify Ruling RAP 17.7.

3. Attached as Exhibit 2 is a true and correct copy of
Respondent Scott Ellerby’s Opposition to Appellant’s Motion to Modify
Ruling.

4. Attached as Exhibit 3 is a true and correct copy of the
Court of Appeals Division II’s Order Denying Motion to Modify.

5. Attached as Exhibit 4 is a true and correct copy of
Appellant’s Opening Brief.

I declare under penalty of perjury of the laws of the State of
Washington that the foregoing is true and correct to the best of my
knowledge.

DATED this?il’ﬁay of June, 2014, at Seattle, Washington.

Wi P

Jeffrey P. Downer, WSBA No. 12625
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws
of the State of Washington, that on the date shown below I sent a copy of
the foregoing by overnight delivery to:

Mr. William Scheidler
1515 Lidstrom Place E.
Port Orchard, WA 98366
) Th
DATED this Q.S day of June, 2014.

Vonnie Fredlund, Legal Assistant
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CASE # 454351

DIVISION II COURT OF APPEALS
THE STATE OF WASHINGTON

William Scheidler
Plaintiff/Appellant MOTION TO MODIFY RULING

vs. RAP 17.7

Mr. Scott Ellerby

Defendant/Respondent

— e N e e e e e N

1. Identity of Moving Party

Appellant William Scheidler respectfully moves pursuant to RAP 17.7 for the
relief designated in Part 2.

2. Statement of the Relief Sought:

Scheidler seeks Modification of the ruling “Dismissing Appeal” by the Clerk,
David Penzoha, filed March 19, 2014, and is included by reference. This Court
should strike Penzoha’s claims, findings of fact and ruling to dismiss
Scheidler’s Appeal because Penzoha’s ruling violates law, his oath to the
constitution and Scheidler’s procedural and substantive due process.

3. Facts Relevant to the Motion:

A. January 28, 2014, Scheidler filed his “Opening Brief” with the Court.

Motion to Modify Ruling - 1
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B. Scheidler’s Opening Brief was prepared in accordance with RAP 10.3 and
10.4. Whereas RAP 10.3 uses the word “should” with respect to content
and format of the brief; and RAP 10.4 uses the word ‘“‘shall” with resbect to
page length of the brief and number of copies to be provided.

C. Scheidler’s opening brief was under the 50 page maximum mandated by
RAP 10.4, but lacked a “copy”.

D. Scheidler’s brief complied substantially, if not completely, with RAP 10.3
despite the fact RAP 10.3 is only a “suggested” format.

E. January 28, 2014, David Penzoha letters Scheidler indicating Scheidler’s
opening brief will not be filed and demanded an “Amended Brief” by
February 7, 2014. Penzoha cites the following:

Brief does not include assignments of error together with issues

IS

pertaining to assignments of error. RAP 10.3(a)(4).
b. Brief does not cite to the record. RAP 10.3(a)(5).
c. Briefis overlength. RAP 10.4(b).
d. Attachments to the brief are not part of the record on review and,
therefore, this Court cannot consider them. RAP 9.1,
e. An original and one copy must be filed with the court. RAP
10.4(a)(1).
F. January 29, 2014, Scheidler responds to the letter of January 28, from
David Ponzoha and attaches a “copy” of his ‘Opening Brief” to satisfy
RAP 10.4(a)(1) an original “and one copy”. The text of this email is as

follows:

Motion to Modify Ruling - 2
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From: "BILL SCHEIDLER" <billscheidler@wavecable.com>

Subject: Re: D2 454351--Scheidler v. Ellerby--Letter

Date: Wed, 29 Jan 2014 16:38:12 -0800

To: Coa2Filings <coa2filings@courts.wa.gov>

Cc: "OFFICE RECEPTIONIST, CLERK"

<SUPREME@COURTS.WA.GOV>, "jpd@leesmart.com"'
jpd@leesmart.com

Attached please find my "copy" of my "opening brief".

On Wed, 29 Jan 2014 14:56:10 -0800
"BILL SCHEIDLER" <billscheidler@wavecable.com> wrote:
Mr. Penzoha and Counsel,

To supplement the factual events to present a truer picture of what
occurred during the phone call between me, Ms. Moreno and Pensoha
referenced below, Mr. Penzoha rejected my brief for:

a. page length... this is a lie. The page length of my brief is well within
RAP guidelines.

b. the brief doesn't refer to the record.... a lie, my brief cites to both the
record, i.e., CP in appeal 425912 and to CP and RP in the present
appeal.

c. includes an attachment not part of the record... another lie because
constitutional issues can be raised for the first time on appeal, this
'attachment' must also be permitted as it relates to those
constitutional issues.

d. an original and one copy .... this is no reason to refuse to file a brief,
Rather the rules provide that costs be taxed for reproduction of
copies to the party who filed less than the required number of briefs.

When Mr. Penzoha argued his supreme authority granted to him as a
Clerk for Court for (x) years, I attempted to cite legal authority that
trumped his belief that 'substantial rights are contingent upon a
procedural rule." Penzoha then hung up the phone.

Because this case concerns over $132,000, unlawfully awarded to other
officers of the court by the COA 11, including Downer, Ellerby et., al,
Mr. Ponzoha has a vested interest in hiding this matter. Penzoha, by
refusing to file my brief under absurd and false excuses, is his cover for
the over $1000 awarded to these officers of the court by Mr. Penzoha
that is part of the over $132,000 total .. It is clear Mr. Ponzoha is
deliberately obstructing justice by refusing to file the "brief" due to his
conflict in the matter.

Bill Scheidler

Motion to Modify Ruling - 3
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G. February 11, 2014, David Penzoha filed an order of Sanctions and Motion
to Dismiss for failure to file (an amended brief). Sets a motion for
dismissal before a commissioner at a non-specific later date if an Amended
Brief is not filed by March 3, 2014

H. March 7, 2014, David Penzoha enters a “Conditional ruling of Dismissal”.
No hearing was ever scheduled before a Commissioner.

I. March 19, 2014, David Penzoha enters a “Ruling Dismissing the Appeal”

4. Grounds for Relief and Argument:
GROUNDS:
FRAUD UPON THE COURT
A. The powers of the Clerk of the Court of Appeals is set by statute, RCW
2.32.050 and mandates under sub section (4) that the Clerk of the Court of
Appeals shall,

“file all papers delivered to him or her for that purpose in any action
or proceeding in the court...”

David Ponzoha’s unlawful act to NOT FILE, when the law mandates that
David Ponzoha must file all papers delivered to him deprives Scheidler of
his substantive due process as enshrined in Article 1, Section 4, “Right of
Petition shall never be abridged.”

B. Notwithstanding the fact that a Clerk must file Scheidler’s “opening brief”
as mandated by law, ‘the reasons David Penzoha cites for “NOT FILING”
are lies, except that Scheidler failed to include a “copy” with his “original”.

a. Scheidler’s brief was under the 50 page limit;

Motion to Modify Ruling - 4
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b. The content and format noted by RAP 10.3 are only “suggested”
and not grounds to deny a person’s Article 1, Section 4, “Right of -
Petition shall never be abridged;”

c. Scheidler perfected RAP 10.4(a)(1) by providing a copy with his

letter of Feb 29, to Coa2Filings coa2filings@courts.wa.gov as

noted in Section 3(E) above.

C. Notwithstanding the facts noted in A and B above, Penzoha lied in his
letter of March 7, when he said the matter would be scheduled for hearing
before a “commissioner”. No such hearing was ever scheduled, no
commissioner ever heard the matter, and Scheidler’s procedural due
process has been denied.

D. David Penzoha, before entering office, is required by RCW 2.32.050(9),
“to conform to the direction of the court”. The Court of Appeals mandates
in the Washington State Court Rules : Court of Appeals Administrative
Rule 16 that the “clerk shall file with the Secretary of State an oath of
office.” Exhibit A. copy of David Penzoha’s oath of office.

ARGUMENT
Scheidler’s procedural and substantive due process is denied.
Clerk David Penzoha, by refusing to ‘file’ Scheidler’s Opening brief, violated
RCW 2.32.050(4) and (9) and failed to maintain Scheidler’s individual rights!

and right of petition? as his oath to the Constitution mandates.

! SECTION | POLITICAL POWER. All political power is inherent in the people, and governments
derive their just powers from the consent of the governed, and are established to protect and
maintain individual rights.

Motion to Modify Ruling - 5
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Clerk David Penzoha, by lying in official documents claiming that
Scheidler’s brief exceeded page length, when it does not; claiming it
violates RAP 10.3, when it cannot; and by claiming a “Commissioner
would decide” the clerks motion, when a Commissioner did not, are
violations of the following laws:

RCW 9A.80.010 Official misconduct.
(1) A public servant is guilty of official misconduct if, with intent to obtain
a benefit or to deprive another person of a lawful right or privilege:

(a) He or she intentionally commits an unauthorized act under color of
law; or

(b) He or she intentionally refrains from performing a duty imposed
upon him or her by law.

(2) Official misconduct is a gross misdemeanor.

MISCONDUCT OF PUBLIC OFFICERS

RCW 42.20.040 False report. Every public officer who shall knowingly
make any false or misleading statement in any official report or statement,
under circumstances not otherwise prohibited by law, shall be guilty of a
gross misdemeanor.

RCW 42.20.100 Failure of duty by public officer a misdemeanor.
Whenever any duty is enjoined by law upon any public officer or other
person holding any public trust or employment, their wilful neglect to
perform such duty, except where otherwise specially provided for, shall be
a misdemeanor.

It is doubtless true that fraud vitiates everything tainted by it, even to the
most solemn determinations of courts of justice, but like every other
subject of judicial inquiry, it must be investigated in the proper forum and
by appropriate methods of procedure. .... There can be no question as to
the vitiating effect of fraud of this latter description or of what has been

termed fraud upon the court. It invalidates the judgment because it

precludes the acquisition of that power or jurisdiction without which, we

2 SECTION 4 RIGHT OF PETITION AND ASSEMBLAGE. The right of petition and of the
people peaceably to assemble for the common good shall never be abridged.

Motion to Modify Ruling - 6
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shall see, a judicial determination is a mere nullity. BATEY v. BATEY.
35 Wn.2d 791, 799, 800 (1950) '

For the reasons stated above the ruling of Clerk David Penzoha be
vacated and Scheidler’s appeal proceed as the law requires. Further,
the facts noted herein must be “investigated” and if validated, Mr.

Penzoha be removed from office.

Respectfully submitted, March 24, 2014

U/ﬂw \gc}w\m/\f

William Scheidler Appellant
1515 Lidstrom Place E.

Port Orchard, WA 98366
360-769-8531
billscheidler@wavecable.com
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EXHIBIT A

David Penzoha’s Oath filed with the Secretary of State.




By E !:;—fM

tEB 05 1985

STATE OF WASHINGTON)
) ss OATH OF OFFICE
County of Plerce )

I, David C. Ponzoha, do solemnly swear that I will
support the Constitution of the United States and the
Constitution of the State of Washington, and that I will
faithfully and impartially discharge the duties of Clerk of the

Court of Appeals, Division II, State of Washington, to the best

/Z)@ﬁ&zééggiip -

Subscribed and sworn to before me this :ﬁé: day of
February, 1985.

of my ability, SO HELP ME GOD.

AleE Judgy )
Court of Appeals,
State of Hashington,
Divisionf/II.
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I. IDENTITY OF RESPONDING PARTY

Respondent-defendant, Scott Ellerby (hereinafter “Ellerby”),
opposes Appellant-plaintiff William Scheidler’s (hereinafter “Scheidler”)

Motion to Modify Ruling RAP 17.7

II. STATEMENT OF RELIEF SOUGHT
On March 19, 2014, the Clerk of this court dismissed Scheidler’s
appeal, No. 45435-111, based on Scheidler’s failure to file an Amended
Appellant’s Brief in accordance with the Rules of Appellate Procedure,
and the Conditional Ruling of Dismissal.
Ellerby respectfully requests that Scheidler’s Motion to Modify
Ruling be denied, and the Ruling Dismissing the Appeal be affirmed.

III. STATEMENT OF THE FACTS RELEVANT TO THE
MOTION TO MODIFY '

On October 4, 2013, Scheidler filed a Notice of Appeal to Supreme
Court of Court of Appeals. Declaration of Jeffrey Downer, Ex. 1.

On October 15, 2013, the Court of Appeals Division II issued
a notice to Scheidler and Ellerby providing due dates for compliance with
the Rules of Appelilate Procedure. Declaration of Jeffrey Downer, Ex. 2.

The notice provided that Scheidler’s opening brief should be filed

45 days after filing the report of proceedings with the trial court clerk.

5655575.doc



The report of proceedings was filed on December 24, 2013. Id.
Accordingly, Scheidler’s opening brief was due February 7, 2014.

On January 28, 2014, Scheidler and Ellerby received a letter from
the Court Clerk for the Court of Appeals Division II providing notice that
Scheidler’s opening brief did not conform to the content and form
requirements set out in the Rules of Appellate Procedure. Declaration of
Jeffrey Downer, Ex. 3. This was the first time Ellerby learned that
Scheidler had filed an opening brief, as Scheidler did not timely serve
Ellerby with a copy of the opening brief. Declaration of Jeffrey Downer.

The Court Clerk informed Scheidler that he must re-submit the
opening brief in accordance with the Rules of Appellate Procedure by
February 7, 2014, and attached a sample Appellant’s Brief for Scheidler’s
consideration. /d., Ex. 3.

On January 29, 2014, Scheidler responded to the Court Clerk via
email as follows: |

Ms. Carlson, Mr. Penzoha and Ms, Moreno

To EACH and EVERY ONE of you, provide your address
at which you can personally receive ‘service of process’.

I will not beg for the rights I am entitled. Nor am I going to
be forced into long and arduous “motions” due to the
whims of Mr. Penzoha. Either my “Opening Brief” is filed
and addressed in a civilize [sic] manner, or it is well past
time that public servants such as you are forever banished
from public service and lawyers and judges are finally

5655575.doc



made accountable to the people of this state as our
constitution demands.

The Supreme Court makes it clear that “The government’s

violation of a right protected by substantive due process is

actionable at the moment the violation occurs.” MISSION

SPRINGS v. CITY OF SPOKANE 134 Wn.2d 947, 949

954 P.2d 250

Bill Scheidler
Declaration of Jeffrey P. Downer in Opposition to Appellant’s Motion to
Modify Ruling at Ex. 4.

On the same day, the Court Clerk responded to Scheidler via email
and reiterated that Scheidler’s opening brief had been rejected for failure
to comply with the Rules of Appellate Procedure, and that his appeal is
subject to dismissal if he does not file a complying brief by February 7,
2014. Id.

Mr. Scheidler did not re-file a opening brief that complied with the
RAPs by February 7, 2014, as the Clerk had instructed. Downer Dec. at
Ex. 5.

On February 11, 2014, the Clerk extended the deadline for
Scheidler to file an Amended Appellant’s Brief to February 26, 2014, Id.
at Ex. 6. The Clerk informed Scheidler that failure to file the Amended
Appellant’s brief by February 26, 2014 would result in a $200 sanction

due on that date and that this court would not accept further filings from

Scheidler until payment of the sanction is made in full. /d The Clerk

5655575.doc



further informed Scheidler that a commissioner will consider a motion for
dismissal due to Scheidler’s failure to timely file the Amended Brief, if
Scheidler failed to file the Amended Appellant’s Brief by March 3, 2014,

Again, Scheidler refused to file an Amended Appellant’s Brief in
compliance with the Court’s instruction. Downer Dec. at Ex. 5.

On March 7, 2014, the Clerk issued a Conditional Ruling of
Dismissal, which provided Scheidler yet another grace period of 10 days
to file the Amended Appellant’s Brief together with the $200 sanction for
failure to file the Amended Appellant’s Brief by February 26, 2014.
Downer Dec. at Ex. 7.

Again, Scheidler refused to file an Amended Brief in compliance
with the Clerk’s instruction.

On March 19, 2014, the Clerk issued a Ruling Dismissing the
Appeal based on Scheidler’s failure to file an Amended Appellant’s Brief
as previously ordered in the Conditional Ruling of Dismissal. Downer

Dec. at Ex. 8.

IV. GROUNDS FOR RELIEF AND ARGUMENT
A, Dismissal of Scheidler’s appeal is warranted.
Pursuant to RAP 18.9, the appellate court is authorized to impose
sanctions upon a party for failure to comply with the Rules of Appellate

Procedure. Further, the appellate court is authorized to condition a party’s

5655575.doc



right to participate further in the review on compliance with the terms of
an order awarding payment of sanctions. The commissioner or clerk,
upon 10 days’ notice to the parties, may dismiss a review proceeding
based on failure to comply with an order awarding payment of sanctions.
RAP 18.9(a); (b).

In this case, the Clerk’s dismissal of Scheidler’s appeal is in
accordance with RAP 18.9(a) and (b), and is justified by Scheidler’s
repeated and willful violations of the Rules of Appellate Procedure and the
direction of the Clerk. Scheidler failed to file an opening brief in
compliance with the Rules of Appellate Procedure, The Clerk informed
Scheidler of his failure to file a complying brief and provided an example
of a complying Appellant’s Brief for Scheidler’s consideration. Scheidler
responded to the Clerk with accusations, and he stated that‘ he would not
“beg” for rights. Scheidler has refused to comply with this court’s
repeated notices to him that a timely appellant’s brief must be filed in
compliance with the Rules of Appellate Procedure. He has repeatedly
flouted the Clerk’s notices that he would be subject to sanctions and his
appeal would be subject to dismissal. He has refused to pay the sanctions
imposed upon him for failure to file a complying opening brief. Pursuant

to RAP 18.9, Elletby requests that Scheidler’s Motion to Modify be

5655575.doc



denied and that the Court Clerk’s dismissal of Scheidler’s appeal be
affirmed.

B. Scheidler’s Motion to Modify is without merit.

As grounds for the motion to modify, Scheidler asserts that the
Court Clerk committed “fraud” when rejecting Scheidler’s opening brief
for noncompliance with the Rules of Appellate Procedure. Scheidler’s
claims are nothing more than baseless accusations. He offers no
substantiation for such wild allegations, and none exists.

Scheidler further asserts that his procedural and substantive due
process rights were denied. . The correspondence between the Clerk and
the parties documents that the Clerk provided Scheidler multiple
opportunities to submit an Amended Appellant’s Brief in compliance with
the Rules of Appellate Procedure, the Clerk properly acted under its
authority when it imposed sanctions upon Scheidler for failure to comply
with the Rules of Appellate Procedure, and the Clerk complied with the
notice requirements provided in RAP 18.9 prior to dismissal of the appeal.
There is no evidence that Scheidler’s procedural and substantive due
process rights were denied.

V. CONCLUSION
Despite multiple opportunities, Scheidler repeatedly refused to file

his opening appeal brief to come into compliance with the Rules of

5655575.doc



Appellate Procedure, The Clerk of this court sanctioned Scheilder as
authorized, and only after repeated notice to Scheidler as provided under
the Rules of Appellate Procedure. The Clerk properly dismissed the
appeal. Scheidler’s Motion to Modify is without merit and should be
denied. o

Respectfully submitted thisg_@:day of March, 2014.

LEE SMART, P.S., INC.

oy (Wb, P, 3t

Jeffrey P/ Downer, WSBA No. 12625
Aaron P. Gilligan, WSBA No. 29614
Of Attorneys for Respondent

5655575.doc



DECLARATION OF SERVICE
[ certify under penalty of perjury under the laws of the State of
Washington, that on March 31, 2014, I caused service of the foregoing

pleading on:

VIA U.S. MAIL
Mr. William Scheidler

1515 Lidstrom Place E
Port Orchard, WA 98366

DATED this 31st day of March, 2014 at Seattle, Washington.

Fwde, Burde)

Linda Bender, Legal Assistant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
WILLIAM SCHEIDLER,

Appellant, o SR
No. 45435-1-II TR 2w
. | ORDER DENYING MOTION TQMODIFY< &= _
SCOTT ELLERBY, . | Sl L g%z
Respondent. v = oz =30
& T
o o~ -
= 4 w

APPELLANT filed a motion to modify a Clerk's ruling dated March 19, 2014, in the

above-entitled matter. Following conéideration, the court denies the motion. ‘Accordingly, itis

SO ORDERED. ‘
ST
DATED this \° day ok P\ — 2014,

PANEL: J;. Worswick, Lee, Melnick

FOR THE COURT:
CHIEF JUDGE !
William Scheidler Jeffrey Paul Downer
1515 Lidstrom Place East Lee Smart PS Inc
Port Orchard, WA, 98366 701 Pike St Ste 1800
' billscheidler@wavecable.com . Seattle, WA, 98101-3929

jpd@leesmart.com
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I APPELLANT
Appellant, William Scheidler, the plaintiff pro per in the matter,

Scheidler v Ellerby, rejects the Superior Court decisions described below.

Scheidler, mthls appeal, does not waive any authority retained by
the people, or any obligations imposed by law upon the courts, judicial or
quasi-judicial ofﬁcérs, or 'officers of the court for the protection of
individual rights'.

Sch;eidler, being the only non-lawyer involved in this matter, is entitled
to the legal obligations lawyers have to Sgheidlgr specifically, and to the
judicial system generally. In émer Words,' by law, lawyers havel a dﬁty to the
truth regérdless of ’_the t_ruth’s consequernce to Ellerby, Who himself is a
lawyer;, and regarciiéss of séheidlefs competency or Vexpertise in pleéding
his case or in following Procedural protocol. See RCW 2.48.210;‘ see Rules

of Professional Conduct, rule 1.1

II DECISIONS FROM WHICH APPELLANT APPEALS
. Scheidler rejects, as void, the following rulings by successor judge
Kevin Hull.



1) Docker259 04-26-2013 COURT'S DECISION

2) Docker265 07-08-2013. - FINDINGS OF FACT &
CONCLUSIONS OF LAW  JUDGMENT ON ATTORNEY
FEES & CosTs 13-9-01440-5

K)) DOCKET278_ _ 09-13-2013 . COURT'S DECISION
RECONSIDFRATION/NEW TRIAL-DENIED

%) DockeT781” 093022013 ' ORDER ON EXCEPTION &
"MoTioN FOR AMENDMENT OF FINDINGS PER CR 52(B) -

IIX NATURE OF CASE.

This case concemns a matter that has at its vortex a fraud upon

retired/disabled citizens of Kitsap County - the denial of WA Constitution

Article 7, Section 10 rights. This 'fraud’ is orchestrated by the Kitsap
| ComtybAs-s'éss'or and his eduhSel- Cessandra Noble of the Kitsap Prosecutors

ofﬁce Defendant Ellerby was retained by Scheidler to remedy the fraud.

—-mm— ek e

e Euerby agrcea w1[IrSche1dler that- Kltsap eount;;WaS wolatmg the-Jaw. . -

However Ellerby withdrew his repi;esen‘:cétion of Scheidler on the very eve
of a formal hearing before the Board of Tax Appeals. Ellerby claimed

Kitsap County's attorney, Cassandra Noble, raised a conflict of interest

* “issite only days before the hearing that required Ellerby to withdraw under

the rules of professional conduct. Scheidler later leamed; 10 years later, via
an email from Larry Mills, a lawyer and president of Ellerby's law firm, that
no such conflict required Ellerby's withdrawal -- Ellerby's claimed excuse,
to abandon Scheidler the very last minute before a formal hearing to address

Kitsap's violations of law, was a lie - a ruse. This lie that Ellerby told so as



to withdraw from Scheidler's case worked to "protect” Kitsap's fraud upon
Scheidler and those retired/disabled citizens similarly sitnated. This fraud
by Kitsap County upon Scheidler continues to this day due to Ellerby’s last
minute withdrawal. The reason Kitsap County continues to defrand its
citizens is because Scheidler is the only non-lawyer involved in the fight
The lawyers involved, whether in a judicial or quasi-judicial capacity, are
using 'court rules' or other claims as Cassandra Noble allegedly used, to

prevent a jury from hearing the evidence and therefore save the fraud.

Scheidler upon learning of Ellerby's lie - his ruse to withdraw, via
the email from Larry Mills 10-years later, demanded a refund of fees paid to
Ellertby. However, Ellerby and Mills are now blaming Scheidler for
Ellerby's last minute withdrawal and are keeping the fees paid based in this

lie.

Scheidler filed a WA State Bar [WSBA] grievance against Ellerby.
Both Ellerby and Mills are members of the WSBA and provide services for

the WSBA -- the grievance was dismissed under curious reasons.

Scheidler was forced to sue Eﬂerby under various legal theories
including fraud, Abreach, mtenﬁoﬁal aﬁd negligent harms... because Ellerby
lied to Scheidler to jusﬁfy his abrupt withdrawal as Scheidler's counsel and
now Ellerby is lying about that lie in order to keep fees Elletby was paid

under false pretenses.



demanded a l2-person Jury and Iefﬁ:ey Downer subpoenaed Sche1dlers

Scheidler's lawsuit is justified because the WSBA. delegated 'a

finding of impropriety’ to a judicial action. Furthermore, Scheidler only

- learned Ellerby lied to Scheidler about Ellerby's 'conflict scheme' via Mills'

~ email of 2008. - The facts, the law and case law is clear on these points.

In the course of the lawsmt Ellerby‘s counsels David Martin

medical records, answered the complaint, answered admissions and

engaged in other discovery actions. In response to Downer's subpoenas

‘Scheidler provided the medical records- Downer sought that dealt with

f

medical treatmentasrequued under RCW 5.60. 060(4) Downer, beyond the
' medlcal records he is enutled to under law was harassmg Scheldlers

"t mental healtlrprowders' W1th deposmons and subpoenasafor mental health o

records, which are protected from dlscovery under RCW 5 60 060(9)

Scheidler objected to and eventually needed to seck a- protective order.
Despite the statutory prohibition in obtaining mental health records under
law, RCW 5.56.060(9), Superior Court Judge Russell Hartman denied the
protective order and lmposed sanctxons on Sche1d1er for res1stmg producing

the statutorily protected mental health records. As a CR 11 pumshment for

Sche1d1ers cla:med d1scovery v101at10n, Judge Hartman 1mposed sanctions

of $132, 427 23, and dismissed Sche1dle1‘s case against a fellow lawyer,

Scott Ellerby. Thjs 'sancﬁon and dismissal,’ in s1m11ar fashlon to Ellerby's

10



last minute withdrawal, occurred within days of the scheduied trial before a
jury and after more. than 2-years in litigation. Hartiman's judgment was
based upon the claims of Ellerby's counsel, Jeffrey Downer, that Scheidler
violated dispovery rulés, which 1s a lie, and that Scheidler's claims againsf
Ellerby were frivolous, another lie - attorney misconduct is not a frivolous

matter, nor does 2-years of litigation suggest a "frivolous” claim.

. -Scheidler appealed the dismissal of his case and the sanctions
directly to the WA Supreme Court (SC), but that court, after all thé
pleadings were filed, transferred the matter to Division II, Court of Appeals
(COAIINO. 42591-2-1I).

Justices Joel Penoyar, Aléxander and Johanson of Division II Court .
of Appeals presented their version of the matter and reversed in total the
$132,427.23 attomney fee award imposed against Scheidler for the claimed

CR 11 violations as "manifestly unreasonable,” but upheld the CR 56

‘summary judgment dismissal on the claim Scheidler's case was frivolous

under CR 11. At no point did any of the lawyers/judges note the findings of
fact required by a CR 56 ruling and how wlien viewed in a light most

favorable to Scheidler's “case justified summary dismissal or ‘supported

~ defendant's claim that Scheidler's case was 'frivolous'. Rather the courts, te

appeal #857164, kept quiet about all the facts, accepted as verities as noted

in Section 5, part 1, below and ignored all laws favorable to Scheidler’s

11



arguments such as RCW 4.16.080, the tolling statute being a question for a

jury, not a judge, which would defeat a summary motion, also discussed

‘herein.

The sole reason the Justices of the COA II remanded ’rhe case was

for reasonable attomey fees' due to another v101at10n by Elle1bys defense

counsels dehberate and successful ﬁ'aud upon the lower court (Judge

- Russell Hartman presiding). ‘What happened is lawyer and counsel for

Ellerby, Jeffrey Downer, refused to provideé the -documentation required by
common law precedent to support the $132,427.23 attorney fee request
awarded by Judge Hartman Further the Justices determined the discovery
tactics of Mr. Downer were unnecessary’ and constttuted the bu]k of the

_ cost In other- Words opposmg counsel' 'fmud upon fhe court'—m hldmg

facts and in conducting years of unnecessary dJSCOVGI'y requmng Sche1d1er
undertake a long and arduous appeal to find these tactics were "manifestly
unreasonable" by the COA II. For defendant's unlawful tactics the COA II

justices, via an "unpublished opinion,” remanded, ordering Defendant

. Ellerby provide the facts to justify his attomney fee request and to back-out

- the bulk of fees spent on unnecessary litigation. The COA. I justices also

ordered Judge Hartman determine fees consistent with lavy and with

defendant's claim that Scheidler's case against Ellerby was. frivolous and

.should never have been filed. Judge Hartman even stated in the ex-parte

12




hearing in which he awarded fees that an "experienced attorney" would
have moved for summary judgement upon the first assessment that the
complaint was 'frivolous’. Scheidler didn't-attend this "summary judgement

hearing" due to medical reasons and was only represented by his pleadings.

Lawyers Ellerby, Downer, Ferguson, and Locker's 'fraud upon the
court' in refusing to abide by the law and justify their fees and to engage in
years of unnecessary discovery tactics had no adverse conséquences upon

Ellerby, a lawyer, or his counsels for their fraud. Said another way, all the

- lawyers' illegal "tactics" to delay, mislead, and make false statements of law

and fact that required a long an arduous appeal to reverse the unlawful

$132,427.23 sanction simply provided these lawyers a second chance to

abide by the law in seeking reasonable fees against Scheidler.

On the other hand, Scheidler's: claims against his past attorney,

- Ellerby, for all the lies Ellerby told to Scheidler, and others, was judged

"frivolous" without explanation. -

On appeal, Ellerby again sought attorney fees. The Court of Appeals
ruled against Ellerby's fee request in the "unpublished opinion" stating at
§V,

"Ellerby réquests fees and costs under RAP 18.9(a) ... We deny Ellerby's
request."”

Despite this clear statement by the COA II justices, the Clerk of the

COA 11, David Penzoha, determined that Ellerby was the prevailing party in

13



the Court's reversal and remand and awarded Ellerby his costs of $1,026.63
in having to respond to Scheidler’s appeal.  Scheidler objected to the clerk
awarding Ellerby his fees based upon the appellate justices already ruling’
on fees. But Ponzoha said that fees were denied by the justices under RAP

- .- 18.9(a), he, Ponzoha, on the other hand can award fees as he wishes under

* RAP 14, And he determined under his own determination of power that
Ellerby was the prevailing party mn the appeal.
Scheidler sought reconsideration by the: COA II justices, citing
factual misstatements, material omissions, absurd and arbitrary reasoning,
and in citing the wrong laws --- reconsideration was denied --- these factual

1ssues went un-addressed by the COA II justices.

Ll Scheidier ihen_sought” disoretioriary téview by e WA State

Supreme Court (SC) of the COA 1I ‘'unpublished opinion'. Scheidler paid the
requisite $250 ﬁling fee, noted all of the facts showing all the injustices,
errors of fact and law, issues of public importance and absurd and arbitrary
reasoning and false statements committed by the COA II justices and the

~ attorneys involved m deciding the appeal.

Scheidler's petition for discretionary review to the SC was rejected
by the Clerk of the SC. The Clerk claimed Scheidler's pleading exceeded
the Court's ru1¢ on "page length". Scheidler motioned for waiver of page

length requirements under his constitutional right to have all factual

14



grievances addressed and not be forced to truncate any fact or argumnent in
order to meet a procedural rule based in a clerical issue of 'page length'.
The SC, unanimously, upheld the clerk's refusal to file Scheidler's case and
Scheidler's petition for discretionary review and a redress of grievances
against the COA II was rejected for 'page length' reasons and no decision on
the merits was performed. Scheidler requested and was denied the return of

the $250 filing fee.
- Defendant Scott Ellerby, a lawyer, provides services to the SC.
Scheidler incorporates CP and RP ﬁlé;d in #857164 by reference.

All Scheidler's atternpts to have his gn'evénces against the COA II
justices were denied either by the COA. II denial of reconsideration, or the
SC refusal to accept the case due to 'page length!. Thie case was remanded

under the conditions laid down by the COA II's 'unpublished opinion."

Upon re_mand to Superior Court, which is the only "fact finding
tribunal,"* Scheidler filed motions for the retum of the $170,000 held by the

clerk to satisfy the $132,427.23 judgement, no longer applicable as the

1t ig the trial court, sitting as the finder of fact, that must determine disputed facts by
weighing the credibility of witnesses' testimony.” Johnson v, Dep't of Licensing, 71 Wn.
App. 326,332, 858 P.2d 1112 (1993). "As an dppellate tribunal, we are not entitled to
weigh either the evidence or the credibility of witnesses even though we may disagree with

- the trial coust in either regard.” In re Welfare of Sego, 82 Wn.2d 736, 73940, 513 P.2d 831
(1973). Bartel v. Zucktriegel 112 Wn. App. 55, 62 (2002); "most important, questions of
fact are here involved which only the superior court is equipped to determine, and for
which it can supply an adequate remedy.” STATE EX REL. MALMO v. CASE. 25 Wn.
@d) 118, 124 (1943)

15



COA 1I reversed in full that judgment. And Scheidler filed motions under
CR 59 and 60 for relief from judgment and new trial by citing all the
misconduct of Justice Joel Penoyar, Judge Hartman and lawyers Ellerby,
Downer, Locker that rendered all orders void for 'fraud upon the court'. CP

- 1-60, 80-120, 121-123, 175-179; RP April 12, 2013, pgs 1-7.

Upon‘ remahd a succ’essor-‘ judge,- ﬁKev'in- » I:Iull, "pié'sia'ei" over the
remanded case because the sitting judge, Russell Hartman, retired while the |
case went to appeal. Successor Judge Kevin Hull never attended or sat as a
judicial officer in Scheidler's case and by law, RCW 2.28.030 prohibits

every lawyer from

"act[ing] as a judge in a court of justice.... (2) When he or she was not

_Ppresent and sitting as a member of the court at the hearmg of a matter

submitted for.its.decision.” .

T =t Sk e T

Additionally Judge Kevm Hull 152 members ofa state agency the WA

State Bar (See RCW 2.48.010) - the sarme agency as Ellelby, Downer,
Penoyar, Mills, et, al. Hull shares the same statutory 'obligaﬁons to
Scheidler under RCW 2.48.210 -- the oath attomeys take to abide by the
highest obligations to truth and. honor. It is an"mdisputable fact that
successor Judge Kevm Hull has a direct interest in Schéidler's case by
VJItue of hlS common agency afﬁhanon under RCW 2.48. 0107 with those
other lawyers, and the statutory oblzgatton to 'truth and honor' mandated by

 RCW 2.48.210 shared by all the lawyers involved. Scheidler's case is
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fundamentally based in a lawyer's duty to "truth and honor" and these
common elements of the case constitutes disqualification of lawyers
deciding this case under RCW 2.28.030(1), which mandates disqualification
"(1) In an action, suit, or proceeding to which he or she is a party, or in

which he or she is directly interested.”

Scheidler derianded judge Hull disqualify himself under law and
court rules and grant a traLby jury, due to the ‘fraud upon the court’ by the
COA I justices. CP 175-179, 182-192; RP Aug 9, 2013, pgs 1-8. But Hull
réfused to disqualify himself upon the urging of lawyer Jeffrey Downer,
who claimed that Hull could safely ignore Scheidler's disqualification

argument.

Successor Judge Hull granted himself the authority to issue all the

judgments, opinions and orders that make up this appeal. And those orders

were to deny the return to Scheidler the $170,000 Scheidler .provided in

pléce of an appeal bond despite the COA II complete reversal of fees and
sanctions those funds were to cover. And Hull denied all other of
Scheidler's motions for a fair trial by jury. Hull went on to re-award Ellerby
the bulk of the $132,427.23 attomey fees, reversed by COA 11, by awarding
Ellerby $88,409.40, despite the common law to the. contrary; despite the
mandate of the COA II that the 'bulk of fees' were "manifestly

unreasonable” due to unnecessary litigation by Downer.
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Scheidler, in conjunction with his motions filed in superior court,
filed with the Commission on Judicial Conduct [CIC] a complaint against‘
Justice Penoyar who engaged in criminal conduct when he issued a "false
report” - Le., his opinion. Filing a false report is a violation of law, which is

more fully explained in Scheidler's complaint, #7410, filed against Justice

~ Joel Penoyar. [Scheidler incorporates CIC complaint #7410, Exbibit 1 of

Appendix Al

Subsequent to Judge Hull's orders, judgements and opinions, Scheidler

filed a CIC complaint against Hull, #7467, included as Exhibit 2 of

-~ Appendix A, which will speak for itself.

Both grievances, #7410 and #7467, filed with the CJC, were dismissed

w83 sPOTIte by J. Ricko.Ciallnef, execufive director of thie CIC, Who is alsoa -

Bar member #16546 as are all the other players in this case. "An action
against J. Reiko Callner is attached as Appendix A.
_ IV IssUES RAISED

Remand of this case to Kitsap Superior Court for trial by jury, as
detmanded (Ses docket enfry 21 Demand of jury of 12), is mandated by any
one of the "arguments” presented below.

The statutory and case law noted below is clear that 'governments
just powers' (1), 'challenges to judgements' (2), determining the ‘condition

of society in this state' (3), and the assertion judgments are clearly a result
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of prejudice or bias (4), are issues of fact and in the hands of the people of
this state -- in the form of a jury. A jury applies the law to facts not a judge
(5). There may be addltlonal supporting au'rhonty mandating remand for
jury tnal if so lawyers by law to the 'truth in both fact and 1aW must apprise
the court of such addltlonal authority (6). |

-~ (1) ARTICLE 1, section 1 POLITICAL POWER. All politicai&power is
inherent in the people, and govermnments derive their just powers from the

consent-of the govemned, and-are estabhshed to- protect and: maintain
individual rights. - : -

_ "To permit branches to measure their own authority would qmckly subvert
the principle that state govermnments, while governments of general powers,
must govern by the consent of the people as expressed by the constitution.”
Wash. State Labor Council v. Reed 149 Wn.2d 48, 64 Apr. 2003"

"The citizens of the state expect all state officials and employees to perform
their public responsibilities in accordance with the highest ethical and moral
standards and to coniduct the business of the state only in a manner that
advances the public's interest.” HUBBARD V SPOKANE COUNTY 146
WN.2D 699, 712 JULY 2002

(2) RCW 4.36.070 Pleading judgments. In pleading a judgment or other
determination of a court or office of special jurisdiction, it shall not be
necessary to state the facts conferring jurisdiction, but such judgment or
determination may be stated to have been duly given or made. If such
allegation ‘be” controverted, the party pleading shall be bound to
establish on the trial the facts conferring jurisdiction.

(3) RCW 4.04,010 mandates: Extent to which common law prevails. "The
common-law, so far as it is not inconsistent with the Constitution and laws
of the United States, or of the state of Washington nor incompatible with
the institutions and condition of society in this state, shall be the rule of
decision in all the courts of this state."[1891 ¢ 17 § 1; Code 1881 § 1, 1877
p3§1,1862p83§ 1;RRS § 143. Formerly RCW 1.12.030.]-

(4) Article 4, section 28 OATH OF JUDGES. Every judge of the supreme
court, and every judge of a supetior court shall, before entering upon the
duties of his office, take and subscribe an oath that he will support the
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Constitution of the United States and.the Constitution of the State of
Washington, and will faithfully and impartially discharge the duties of
judge to the best of his ability, which oath shall be filed in the office of the
secretary of state.

RCW 4.76.030 ..Re: New Trial when the "court of appeals or the supreme
court shall find from the record that the damages awarded in such verdict by
the jury were so excessive or so inadequate as unmistakably to indicate that
the amount of the verdict must have been the result of passion or prejudice "

. w(5)_"1’c is. the. role_ of the.j me tQappr thelaw to facts presented atatrie.
See Charpagne v. Dép't‘'of Labor & Indus3 22 Wi2d 412, 419, 156 P.2d

422 (1945)." STATE V. FRY 168 Wn.2d 1 (2010). "The right to jury trial
~'in civil proceedings is protected solely by the Washington Constitution in
article 1, section 21. ... Because of the constitutional nature of the right to
jury mal litigants have a continued interest in it - As long as the cause of
action continues to exist and the hUgants have access to a jury, that right of
.. access remains as long as the cause of action does. Otherwise, article 1,

- section 21 means nothing.” SOFIE v. I‘IBRL‘BOARD CORP, 112 Wn. 2d
636,771 P.2d 711, 780 P.2d 260 (1989);

(6) RCW 2. 48 210 .a lawyer "w111 employ for the purpose “of mamtammg
the causes confided to me such means only as are consistent with truth and

- ~— - honor, and will fiever seek to mislead the judge or jury by any artifice or

—false statement of factorlaw;i —

PRI

It is a fact, a jury trial is not available in the Court of Appeals and
. none of the. JuS!ic_esi have sat as a trial judge at any time m this case, and
‘ therefore this prooeedjng (appeal) is ﬁot a 'due,pr'oces,_s'vprooeeding.

The issues mandating remand for jury trial are anly ofie OF © -

" ..' Ind15putab1e Facts cominon ‘ro each aIgument presented
L Sche1dler never. Wa1ved hlS nght to a Jury tr1al o

‘s . Scheidler's case involves monetary damages 2 Jury was demanded A
judge has no authonty to decide miatters of fact, - :

e Judges are quua]%ﬁed in deciding matters of fact..
¢ ' Inherent Prejudice, Orders are VQID '

20
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¢ Actual prejudice, Orders are Void
o Fraud by the COA I, Its Orders are VOID.

o Judge Russell Hartman engaged in a fraud upon the court. His orders are
VOID. o

o Judge Kevin Hull engaged in a fraud upon the court. His orders are
VOID.

¢ Hull’s opinions, memoranda and orders violate the COA II conditions
imposed upon Superior Court.

o Jeffrey Downer, an officer of the court, cornitted a fraud upon the Court.
Justice has been perverted, delayed and denied. These proceedings are
void. o

o Scheidler has Absolute Immunity from Ellerby’s counterclaims.
o LackofJ urisdiption/Authority to render decisions, Orders ate void.

o conflicts among court rules, common law, statutes, constitutinal rights
and protections.

v ARGUMENT

1) INDISPUTABLE FACTS COMMON TO EACH ARGUMENT
PRESENTED

If isa -factv all decision makers (judges/justices), defendant, counsels,
and witnesses are members of the WA State Bar, a state agency. (Hereafter,
Bar, 1aWYers, judicial officers, duasi-judicial officers, counsel, judge,
justices). Any action taken by these public officials that is in violation of
Scheidler’s individual protecﬁohs aré void "Individual protections" are
governments’ sole purpose, See Article 1, §ec 1; supﬁ.

"All constitutional provisions are sélf—execuﬁng to the extent that they void

- all action taken in violation of them and preclude enforcement of any statute

violating them. 1 T. Cooley, CONSTITUTIONAL LIMITATIONS 171 (8th
ed. 1927); 16 Am. Jur. 2d CONSTITUTIONAL LAW 140, at 512 (1979)."
PEDERSON v. MOSER 99 Wn.2d 456, 662 P.2d 866 (1983)
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It is a fact Scheidler is suing his past attorney, Scott Ellerby, who is
a member of a state agency and officer of the court. Scheidler's case against

Ellerby is based in the harm inflicted upon Scheidler by the lies Ellerby

tells, as argued in the previous appeal. Every lie alleged in that appeal and

. noted below must be accepted as vermes 2

Itis a fact that defendant, lawyer and Bar member Scott Ellerby ied

and perjured himself before the WA State Board of Tax Appeals in filing
his Notice of Withdrawal when he claimed,
“the undersigned attorney Scott M. Ellerby hereby withdraws as counsel for

appellants at the request of the Kitsap County Prosecuting Attorney's Office
 based on the allegation of a conflict of interest..." [CP 19]

n truth, aecoréng to witness, Bar member and lawyer, Larry Mills, ~

. ,,Presﬂent.ofElle:by’s _ﬁrm,_Mxlls Meyer s Swartling, .

e et

. Ellerby never declined 10 represent you and was never disqualified

Jrom representing you because of Kitsap County's suggestion that Mr.
Ellerby or our firm may have a conflict of interest..." [CP 16]

It is a fact that defendant, lawyer and Bar member, Scott Ellerby,
lied to the WA State Bar in answer to a complamt filed by Scheidler against
Ellerby, When he stated: "not only was this request for a refund ten years
after the fact un_;ustzﬁed ”(CP 73) In truth, the rules of profess1onal
conduct and case law regarding 'conflicts of Jnterest' dlsprove Ellerby's

claim that Scheidler's re(iuest was "unjustiﬁed." In fact the case law

2 Unchallenged findings of fact are accepted as verities on appeal. NORDSTROM
CREDIT v. DEP'T OF REVENUE 120 Wn.2d 935, P2d 1331 (1993)
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mandates a refund and suspension.® Furthermore fraud tolls the statute of
limitations until all the elements of the frand are discovered - a question of
fact.* Nor is there a time limit regarding "ethical violations." A refund
request or a lawyer’s duty to provide a refund as the rules and law
govermning his profession require, justifies Scheidler’s position on the issue.
It is a fact that defendant, lawyer and Bar member, Scott Ellerby,
lied to the WA State Bar in. .answer toa éomplajnt filed by Scheidler, when
Ellerby stated: "he and his wife decided z;t was not econoﬁzically Jeasible
Jor me to attend the tax appeal hearing in Olympia.." (CP 76). Scott
Ellerby lied to the WA State Bar when Ellerby stated: "The Scheidler's did
not m‘.?h to pay over $1000 for my appearance in Olympia.” (CP 74). In
truth, the cost in having E]lefby travel to Olympia was never an issue as
Ellerby Wiﬂidreﬁ frbm the case on the eve of the hearing to be held in
Olympia because‘of a claimed "conﬂict of interesf. (CP 17-18:, 19, 86)"
Ellerby claimed Kitsap Count? needed té waive any argyablevconﬂict' for

his éonﬁnued representation (CP 17-18, 19, 86). Eilerby withdrawing from

3 Suspension is generally appropriate "when a lawyer knows of a conflict of interest and
does not fully disclose to a client the possible effect of that conflict, and causes actual
injury or potential injury toa client.” ABA Standards Std. 4.32, at 30. A reprimand is
generally appropriate "when a lawyer is negligent in determining whether the
representation of a client may be materially affected by the lawyer's own interests . . . and
causes injury ot potential injury to a client.” ABA Standards Std. 4.33, at 31,
DISCIPLINE OF GILLINGHAM 126 Wn.2d 454, (1995)

41d., RCW 4.16.080; Id., WINBUN v. MOORE 143 Wn.2d 206 (2001); Question of fact are for
a jury, see RCW 4.44.090
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the-case the night before the Olympia hearing deprives Scheidler of any

decision to pay or not pay for Ellerby's Olympia appearance.

It is a fact that defendant, lawyer and Bar member, Scott Ellerby, -

lied to Scheidler in a purported letter sent to witness, lawyer and Bar

...member, Cassandra Noble, in which he claimed,

” "we asl'c that Kztsqp County waive any arguable conflzcts of interest to allow
our continued representaﬂon of the Schexdlers "JCP 17-1 8]

In truth, according to witness, Bar member and lawyer Larry Mills,

President of Ellerby s firm, Mills Meyers Swartlmg,

"Mr. Ellerby never declmed to represent you and was never dtsqualzﬁed

Jrom representing you because of Kitsap County's suggestion that Mr.
_ Ellerby or our firm may have a conflict of interest.." [CP 16]

It is a fact that defendant, lawyer and BaI member, Scott Ellerby lied

1M th éeofnmumceﬁon_sént" to. Sche1d1er When.he__c_l_mmed; 'zf the_Coumy
does not respond to my letter or waive the conﬂict, I will be forced to
withdraw." [CP 86"]. In truth, accordin.g to wﬁﬁess laWer and Bar member,
Larry Milis, President of Eﬂerﬁy_ﬁnn, Milis Meyers Swartling,
”Mr.' Ellerby never declined to represent yeu :ered was neﬁer disqualified
Jrom representing you because of Kitsap County's suggestion that Mr.
Ellerby or our firm may have a conflict of interest..." [CP. 16]

_ Itisa fact that defendant, lawyer and Bar membe_r, Scott Ellerby lied
‘to Larry Mills, a lawyer and Bar member th'>‘ is president of Eilerby‘s firm,

when he stated to Larry Mills who then concluded; - :
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“ds Mr. Ellerby previously advised you by reply e-mail two weeks ago, after
he had assisted you in preparing your presentation for your appeal, you and
your wife decided not to have Mr. Ellerby represent you at the hearing
. before the Board of Tax Appeals because you did not want to incur
- additional attomeys’ fees." [CP 16] - :
In truth, Ellerby withdrew from the case one déy before the hearing and this
fact explains why Ellerby didn't attend the; ﬁean'ng in Olympia --- he quit
under the guise of a "conflict of interest."

It is a fact that defendant, lawyer and Bar member, Scott Ellerby lied
(committed perjury) when Ellerby answered Scheidler's complaint 09-2-
00660-3, stating, "Ellerby voluntarily withdrew his . representation of
plaintiff at the request of plaintiff".(CP 60). The proof of this lie is the

- signed "notice of withdrawal" filed with the BOTA that states Ellerby
withdrew due to a conflict of interest raised by Cassandra Naoble.

It is a fact the COA II reversed Judge Hartman's $132,427.23,

-judgment as ‘manifestly unreasonable.” Clearly Hartman’s judgment is a
result of "prejudice” - a violation of WA Constitution Article 4, section 28,

. supra, and is void. Sée PEDERSON v. MOSER 99 Wn.2d 456, 662 P.2d
866 (1983). A new trial is mandated by RCW 4.76.030 supra. -

It is a fact all members of this state agency, the Bar, share a common
cqnsﬁmﬁonal and statutory rob"ligat-io'n to the nrutk.._a;mandated by RCW
248210, " -

DEFINITION: False statements and mistepresentations in addition to their
ordinary meaning are further defined by the common law as  "Fraudulent
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misrepresentations may be effected by half-truths calculated to deceive; and
a.representation literally true is actionable if used to create an impression
substantially false. 37 C. J. S. 251, Fraud, § 17 b" IKEDA v, CURTIS. 43
Wn. (2d) 449, 450 (1953); "The failure to make a duty-required disclosure:
in effect is a representation of the nonexistence of the matter. which is not
disclosed. Restatement of Torts §§ 550, 551 (1938). Boonstra v. Stevens-
Norton, Inc., 64 Wn.2d 621, 393 P.2d 287 (1964), Ikeda v. Curtis, 43
Wn.2d 449, 261 P.2d 684 " HOROWITZ, J. (concurring) JOHNSTON v.

;- BENEFICIAL. MANAGEMENT 85 Wn.2d 637, 538 P.2d 510 (1975)

Qath, RCW 2.48.210 and Art 1, sec 1, in the lies they tell or in the pe1jury‘
they commit and subom.
-1t is a- fact all lawyers. share a common statutory obligation to abide

by their 'Professional Code -of Conduct as - mandated by RCW

© 18.130. 180(’7) _The 'unprofessional .conduct statute” RCW 18.130.180 is

_ apphed to lawyers as the legislature states in RCW- 2.48.180(6).

It is a fact all mermbers of the Bar, involved here, haveviolated their

‘Itis a fact all members_'o.fthe Bar mvolved here have viohted ROW

© 18.130.180(7) in the lies they.tell and in the perjury or subornation of

perjury they commit.
- Itis a fact of the common law that lawyers serving before the court

are officers of the court, "quasi judicial officers™, -and owe a special duty to

5 As an officer of the court, his duties are both private and public. Where the duties to his

" client to afford zealous représentation conflict with his duties as an officer of the court to

further the administration of justice, the private duty must yield to the public duty. He
therefore occupies what might be termed a "quasi-judicial office." DEMOPQLIS v.
PEOPLES NAT'L BANK 59 Wn. App. 105,118, 796 P.2d 426" Sept 1990
"Suspension is generally appropriate when a lawyer knowingly engages in conduct that is a
violation of 4 duty owed to the profession and causes injury or potential injury to a client,
the public, or the legal system.” AMERICAN BAR ASS'N, STANDARDS FOR
IMPOSING LAWYER SANCTIONS std.7.2, at 14 (1991) DISCIPLINE OF DANN 136
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the purpose of the court, which is a "truth-finding" process.® And lawyers
have statutory obligations to abide by the ethical standards in public service
as mandated b)_( RCW 42.52.

It is a fact all members of the Bar involved have violated their
common law duty and ethical duty mandated bv RCW 42.52 in the lies
they tell and the perjury and subornation of perjury they commit.

2) SCHEIDLER NEVER WAIVED His RIGHT TO A JURY TRIAL.

Scheidler iﬁcorporates all the preceding and forgoing as if set fourth

The law 1s clear on its face, no other argument is ﬁecessaty as
constitutional p_réwisions are self-exeéuﬁng .7 A jury trial was demanded.
The judicial-ofﬁcer.s noted hereiﬁ prevented ajury trial without having a
waiver .ﬁ‘om Scheidler. See f;ial docket entry 21, 7/30/_2009 'Jufy"éf 12

demanded.’

ARTICLE 1, SECTION 21 TRIAL BY JURY. The right of trial by jury
shall remain inviolate, but the legislature may provide for a jury of any
number less than twelve in courts not of record, and for a verdict by nine or
more jurors in civil cases in any court of record, and for waiving of the jury
in civil cases where the consent of the parties interested is given thereto.

Wn.2d 67, 80 (Aug. 1998); " The Code of Professional Responsibility and the Rules of
Professional Conduct are intended to ensure the integrity of the legal system as a whole;
they involve a relationship between lawyers and the court, not between lawyers and their
clients. 119 Wn.2d 251, P2d 646, HIZEY v. CARPENTER (June 1992)

6 "litigation as a truth-finding process. 69 Wn.2d at 886, 421 P.2d at 356." PHIPPS v.
SASSER 74 Wn.2d 439, 452 (1968)

7 All constitutional provisions are self-executing to t.he extent that they void all action taken
in violation of them and preclude enforcement of any statute violating them. Id,
PEDERSON v. MOSER 99 Wn.2d 456, 662 P.2d 866 (1983)
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RULE CR 38(d) JURY TRIAL OF RIGHT Waiver of Jury. A demand
for trial by jury made as herein provided may not be withdrawn without
the consent of the parties.

A Scheidler's case involves monetary damages, a jury was
demanded. A judge has no authority to prevent a jury trial.

-Scheidler incorporates all the preceding and forgoing as if set fourth
in full.

Once a jury is demanded under WA Constitution Article 1, Section
21, the law is clear on its face, 'only by waiver cana jury be denied, and the

- jury shall decide issues of fact and the evidence preéénted, no other

argument is necessary.

- .RCW 4.40.060 Trial of certain issues of fact — Jury. An.issue of fact, in
an action for the recovery of money only, or of specific real or personal
property shall be tried by a jury, unless a jury is waived, as provided by

- ——=law-or-areference-ordered,as provided by statute relating to referees.

- RCW 4.44.090 Questlons of Tact for jury. ALl questions of fact otHer than

those mentioned in RCW 4.44.080, shall be decided by the jury, and all
evidence thereon addressed to them.

B Judges are enjoined from commenting on matters of fact,

Scheidler incorporates all the preceding and forgoing as if set fourth
in full.

Despite a jury request, the facts were all edited by and commented
on, unlawfully, by judicial 0fficers and thus prevented a jury from doing its
dutyl"[he constitutional iﬁrc;'vision noted below is cle ar; judges shall not

comment on ma_tiers of fact or prevent a jury from hearing the facts.
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ARTICLE 4, SECTION 16 CHARGING JURIES. Judges shall not
charge juries with respect to matters of fact, nor comment thereon, but
shall declare the law.®

C A Jury was demanded and a jury has the authority to modify
common law with respect to individual rights as a condition
of society .

Scheidler incorporates all ﬁxe preceding and 'forgoiﬂg- as if set fourth

in full,
~ The law is clear on its face, a jury determines the "conditions of
society” in the application of common law. A judge is prohibited from
preventing a jury from performing its lawful duty.
RCW 4.04.010 "The common law, so far as it is not. incorisistent with the
Constitution and laws of the United States, or of the state of Washington
nor incompatible with the institutions and condition of society in this
state, shall be the rule of decision in all the courts of this state."
3) INHERENT PREJUDICE; ORDERS ARE VOID

Scheidler mcorporates all the precedi_ng and forgoing as if set fourth

It is a fact, defendant, Scott Elletby, WSBA# 16277, is a lawyer;

Itis a fact, witness, Cassandra Noble, WSBA# 12390, is a lawyer;

Itis a fact, witness, Larry Mills, WSBA# 61 29, is a lawyer;

It is a fact, defendant’s counsel, Jefftey P. Downer, WSBA# 12625,
is a lawyer, C

It is a fact, defendant's counsel, Gauri S. Locker, WSBA# 39022, is
alawyer, =~ - ' S

81d., PEDERSON v. MOSER 99 Wn.2d 456, 662 P.2d 866 (1983)
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lawyer;

mandated by RCW 2. 48

It is a fact, defenda.nt’s counsel, Allyson J. Ferguson, WSBA
#31246, is a lawyer; .

It is a fact, defendant's counsel, David L. Martin, WSBA # 1241, is a
lawyer ' o

- __Itisafact, judicial officer, Joel Penoyar, WSBA# 6407, is a lawyer;

It is a fact, judicial officer, J. Alexander, WSBA(unknown), is a
lawyer, '

Itis a fact, judicial officer Jill Johanson WSBA# 15649, is a lawyer;
It s a fact, judicial officer Kevin Hull WSBA# 23994, is a lawyer;

It is a fact, J. Reiko Cal]ner WSBA# 16546 is a lawyer and
__Executive Director.of the Comrmssmn on, Judicial Conduct

Itisa fact all lawyexs belong to the WA State Bar a state agency, as

It is a fact, judicial officer Russell Hartman (ret.) WSBA# 7104, is a

It is a fact all lawyers share common statutory obhgatlon to the

constitutions and to conduct themselves with "truth and honor" as mandated
by RCW 2.48.210;

Itis a fact that Ellerby provides services for the WA State Bar;

- It is a fact lawyers in Ellerby's law firm, including Larry Mills,
prov1des services for the WA State Bar,

Itisa fact all Iawyers are re gulated by the WA State Bar;

It is a fact that the WA State Bar has the power to discipline and
disbar any of the lawyers noted above and others who are members;

It is a fact all lawyers are "directly interested” in their legal

obligations to Scheidler and how they must fulfill their constitutional,
statutory, and ethical obligations. A
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All lawyers and all govemment officials are inherently
prejudiced/biased in their obligations imposed upon them by citizens and
the law.

Under RCW 2.28.030 lawyers are 'd15qua]1ﬁed' in sitting as judge in
this matter due to these mherent prejudices and conﬂlcts

4) ACTUAL PREJUDICE, ORDERS ARE VOID
Scheidler incorporates all the preceding and forgoing as if set fourth
in full that shows these facts:

Itis a fact Scott Ellerby, Esq is a lar and perjurer;
It is a fact Jeffrey Downer, Esq., is a liar and perjurer;
Itis a fact Russell Hartman, Esq., is a liar and perjurer;
Itis a fact Joel Penoyar, Esq., is a liar and perjurer,
It is a fact Jill Johanson, Esq., is a liar and perjurer;

. Itis a fact 1 Alegmda, Esq.? 1s ahar e;nd ﬁeg'urer,

~ Itis a fact lawyers are to report other lawyers who violate their oath by
telling lies; See RPC RULE 8.3 REPORTING PROFESSIONAL
MISCONDUCT (a) A lawyer who knows that another lawyer has
ccommitted a violation of the Rules of Professional Condrict that raises a
substantial question as to that lawyer's honesty, trustworthiness or fitness as
alawyer in other respects, should inform the appropriate professional
authority. (b) A lawyer who knows that a judge has committed a violation

“of applicable tules of judicial conduct that raises 4 substantial question as to
the judges fitness for office should inform the appropriate authority.

" Itis a fact none of the lawyers reported any of the other lawyers for the
lies they tell. This dearly shows the lawyers' contempt for Scheidler and is
evidence of pre_]udlce which violates Article 4, section 28 OATH OF
JUDGES. Orders are void. Se¢ PEDERSON v. MOSER 99 Wn.2d 456,
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662 P.2d 866 (1983) All action taken in violation of constmmonal

-provisions are void",;

Itisa factall the "evidence” presented by Scheidler was sequestered
from a jury and commented on, solely, by inherently biased members of the
WA State Bar, servmg as Judge/_]ushoe On that point the law is clear.

RCW 4.44.180 Imphed bias of juror -- "master and servant,” "having an
interest on the part of the juror in the event of the action, or the principal
quesuon involved therein".

==t is-a- fact-ScHeidler;- the— only— 1ay-c1hzen mvolved, is. trymg A0

remedy the unlawful demial of constitutional rights, Article. 7, Sec 10,
suffered at the hands of the Kitsap County Assessor as validated by Scott

Ellerby taking Scheidler's case.

It is a fact all others involved are judicial officers, quasi-judicial

~officers or public officials ard they are all using their self-endowed power™

__to thwart Sche1dle1’s eﬁ:’ort o remedy Kltsaps ﬁ"aud In addmon these

e e e e

pubhc oﬁiclals Tave purushed Scheidier for T eﬁ‘ort, desp1te TR

officials' oath td ﬁphold the cbnsﬁfuﬁori: This shows how corrupt, biased,

- and politically motivated our judicial officials have become. All actions

taken to hide, thwart, delay ﬂ.l_fc_. remedy of Kitsap's ﬁaud»an&_thoise that aid

 in this fraud ate void e PEDERSON v MOSER, supra.

| Itisa et Judgé-Hérﬁnan's judgrﬁent’ for Eﬂerby in the amount of
$13,427.23, reversed in total by fhe COA Il as "manifestly unreasonable,”

is clear ir}dicatiqn of prejudicé; incompetehce"or ‘bofrupﬁon on the part of

" Hartmaii eithér alone or in coricert with others. The law is clear that a new
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trial is warranted due to prejudice as unambiguously stated in RCW

4.76.030, supra.

It is a fact that this case is being "1itigated", unlawfully, by motions
and court rules, not a jury as Art 1, sec 21 provides. This directly
contravenes the legislature’s mandate that court rules are "to promote the
~ speedy determination of litigation on the merits" not displace it. Court rules
“are to be the "most conducive to the due administration of justice," with

respect to 'individual rights.! See RCW 2.04.190, RCW 2.04.180, and Art 1,

sec 1, respectively. -

It is a fact that lawyers of the WA State Bar view themselves as
"onardians of the law"® and believe it is the lawyer who "must with courage
and- foresight be able and ready to shape the body of fhe law to the ever-
changing relationships of society."'? This is a clear declaration by lawyers
that lawyers reign superior over lay citizens, and even supenor to the
- legislature who represents citizens by the laws they pass. In truth, The
People, per the WA State Constitution, Art 1, sec 1, have authority over
governments, mch includes authority over members of a state agency -

i.e., the lawyers of the WA State Bar.

? Fundamental Principles of Professional Conduct
W1bid
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It is a fact that lawyers of the WA State Bar cultivate a culture of
secrecy’! to hide their dirty laundry so as to guard against "the possible loss
of the respect and confidence” in the profession.!? This culture of secrecy is.
a telling symptom of a profession trying to promote a false sense of trust in

. its members. This secrecy to whitewash or hide misconduct is no different

" than a "lie" as defined by the common law holding in IKEDA v. CURIIS.

43 Wn. (2d) 449, 450 (1953), JOHNSTON w. BENEFICIAL.
MANAGEMENT 85Wn.2d 637, 538 P.2d 510 (1975), supra.

Itis a fact Ellerby, Larry Mills and other lawyers from Ellerby's law
~ firm hold admhﬁstraﬁvg:{qua_si—judicial Qositiqqs with the WSBA and or

" provide services for the Bar and or the Supreme Cout.

. imzltisce fact Ellerby-has-or-is-responsible—for-helping-the WSBA ..

establish rules re ethical responsibilities of the profession.

It is a fact citizens file around 3000 complaints against lawyers

every year with the WSBA.

It is a fact of the around 3000 complaints filed against lawyers every

' yéar thie Bar dismisses almost 100% without an iftvestigation.

N ELC 3.2 CONFIDENTIAL DISCIPLINARY INFORMATION
12 Fundamental Principles Of Professional Conduct
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It is a fact that Scheidler's WSBA complaints against Scott Ellerby,
who provides senriées to the“WSBA, and Jeffrey Downer, who provides

services to Ellerby, were dismissed without a public hearing. B

Itis a facf, lawyers servmg as judicial ofﬁcersl are instructed to
"uphold and promote the fndependénce ... of the judiciary'** Any conduct
. by lawyers that detfracts from this m'anda;te is covered-up with sccfecy“‘ and
in falsifying pleadings and facts or the use of absﬁx;‘cllarbi_tr'ar'& reasoning t§
deceive so as to promote an illusion of "integrity and impartiality." Such
whitewgshjr\g by the legal community, notwithstanding Penoyar's fraud
noted below, is implicit in Justice Sander's harsh,cormnentvab_out a press

release issued by the Commission on Judicial Conduct in which ...

"an investigating attorney for the commission characterized ... rural courts
of limited jurisdictioni as " 'personal fiefdoms' " of rural judges acting with a
" ‘white heart and an empty head.' " Br. of Commission on Judicial Conduct
at App. 2." ' ' '

Sanders reacts in writing, stating,

"And the commission purports to uphold the dignity of the judiciary?
..While I question whether the commission is deing more harm than good
to public perceptions of the judiciary through its negative press
campaign..." In re Disciplinary Proceeding Against Michels 150 Wn.2d
159,179 (2003)

There is also ample court cases where appellate judges chastise any lawyer

who exposes judicial misconduct. For example:

13 Code of Judicial Conduct CANON 1
14 Commission on Judicial Conduct Ruies of Procedure Rule 11 "...all proceedings,
including commission deliberations, investigative files, records, papers and matters
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" "An allegation made by a lawyer in a brief before an appellate court...that
the trial judge was intentionally biased in ruling on a matter is improper,
will be condemned, and may. constitute a violation of RPC 8.2(a)" Bartel v.
Zucktriegel 112 Wn. App. 55 (2002); and

"Although Schafer's flagrant betrayal of his client's confidences ultimately
led to the public unveiling of judicial misconduct, this fact does not make
. Schafer's conduct less reprehensible or less deserving of serious discipline.
By suggesting that it does, we discard clear standards of professional.
- e “conduct; instead; - we: -adopthindsight -as - a--yardstick: to -measure- the

© =~ appropriate sanctions-for-the-"knowing-disregard: for-an- attomey's- code -0f- - e o

conduct . . . " Majority at 173." In re Disciplinary Proceeding Against
Schafer 149 Wn 2d 148,174 Apr. 2003.

" For iéWers to publicly malign those other lawyers who' report judicial
 misconduct are the "judicial system's" tools to discourage reporting judicial
misco;ldub% to fos;ter an ﬂlﬁsion of respéctébility. It is because there is no‘

| gtidenl ovesight of the légal profussion'that allows them to function behind

closed doors and behave iﬁ complete opposite to law.

23 g

oA “IisE fact"mat“Jusuce—J oel—Penoyarfm—er—was—a member T

Commission on Judicial Conduct [CIC] and performied duties for the

WSBA. in a similar capacity as does Ellerby.

It s a fact citizens: ﬂle hundreds of complamts against Judges every
year with. the CI C.
Itis a fact of the hundreds of complaints filed against judges every

year the CJC dismisses almost 100% without an investigation.

submitted'to the commission, shall be held confidential by the commission, disciplinary
counsel, investigative officers, and staff.."
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It is a fact Scheidler's CJC complaint, #7410, against Justice Joel
Penoyar, was dismissed by the CJC, where Joel Penoyar is a member,

without an investigation.

.. 5) FRAuUD BY THE COA I, ITS ORDERS ARE VOID.
Scheidler incorporates all the preced_ir_lg and forgoixig as if set fourth-
in full. | |

The common law holding by the Supreme Court for'fraud upon the

court' is clear...

"It is doubtless true that fraud vitiates everything tainted by it, even to the
most solemn determinations of courts of justice, but like every other subject
of judicial inquiry, it must be investigated in the proper forum and by
appropriate methods of procedure." BATEY v. BATEY. 35 Wn.2d 791,
799 Mar. 1950; " In this jurisdiction protection is given to one who is
injured by falsehood or deception; fraud vitiates everything which it
touches, and destroys the very thing which it was devised to support; the
law does not temporize with trickery or duplicity.” COSON v. ROEHL 63
Wn. (2d) 384, 388 (1963) citing Angerosa v. White Co., 248 App. Div.
425,290 N, Y. S. 204 (1936)

«Itis a fact that Justices Penoyar, Armstrong and Johanson,
untruthfully claim in their 'unpublished opinion' that Scheidler based his
”PRIVACY,” with respect to defendant's discovery tactics, upon the
“former" statite RCW 5.60.060(4). When in truth Scheidler argued his
privacy upon the NEW statute RCW 5.60.060(9), which the legislature

passed only weeks before the matter presented itself in court.!” The LIE told

15 See 2009 Session law 424, Bill 5931, See link
http://apps.leg wa. gov/billinfo/summary. aspx?bill=5931 &year=2009
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. —_-588]._- BRatpagedf. ... . .. -
e irthermore, because RLWTW 06’0‘(9)“15 a WlTaﬁ‘é’“‘d’tam ?it —

by these COA 11 justices, as to the "true statute” noted by Scheidler has
significant implication -~ it switches who committed misconduct and/or

committed a crime!

The exact quote from Penoydr's "Official document’ is as follows,

Scheidler contends_ that_the sanction -was_erroneous because 'the.
» substantive issues centered upon przvzleged communication." Appellant's.

Br. at 16. Scheidler cites former RCW 35.60.060 (2009)." ... As discussed ~

above, Scheidler's motion was meritless because when S’cheidlef filed an
action for personal injuries, he waived the phvsiczan-nati ent privilege under
former RCW 5.60.060(4)(b)."

In TRUTH, Scheidler's brief proves the lie by Justice Penoyar.
Scheidler states, pages 44-48,

"Scheidler basis his argument on the plain readmg of statute RCW

:5.60.060(9). Ref: VRP, Transcript.-of dugust.21,2009,. CP 461-625:

Schezdler "Mental health records are privileged. They are under RCW
5.60.060(9). He (Downer) wants to pretend they are zmder (4)(b) " [RP at

presents an issue of first ixnpreSSion.‘ This 'fact_means"P‘enoyaI violated the

holding of the WA State Supreme Court, in State v. Mullin-Coston 152

‘'Wn.2d'107, 114 July 2004, stating, -

" an issue of first im‘pfesSiOri in this coirt and involves a question of law,
(is) subject to de novo review,. State v. Vasquez , 109 Wn. App. 310, 314,

© 34 P.3d 1255 (2001), aff'd; 148 Wn.2d 303, 59 P.3d 648 (2002)"

© .. . Jpstices Penoyar, Johanson and- Armstrong have a legal duty, per

Mullin-Coston, as well as an "ethical” duty to. the law and address these
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issues — violations of Scheidler’s privacy and de novo review triggered by.

the 'newly passed law - RCW 5.60.060(9Y', i.e. Bill 5931 passed in 2009.

This dishonest "swifching of a statute" by Joel Penoyar is not only a
violation of law because it is a 'false report’ [Filing a-fa-lse report is a
violation of RCW 42.20.040 and is a gross rrﬁsdemeanor”] but it aids and

abets ctiminal conduct perpetrated against Scheidler's privacy by the

lawyers involved, whether in a judicial or quasi-judicial capacity. Justice

Joel Penbyar, Johanson and Ammstrong's fraud - switching statutes - is also
to escape their duty to conduct a "de novo review" of new law - RCW
5.60.06009) - is violation RCW 4.04.010 which states, " The common law

shall be the rule of decision in all the courts of this state."

Additionally, the Jusil:ces ignored fhe law e Statute of Limitations
for Fraud and then decided that matter in Ellerby's favor. Penoyar writes
that the email from Larry Mills that reveled Ellerby lied abbut his "conflict
excuse" was insufficient to toll the limitation. The law and case law is clear

that a jury determines when plaintiff discovered the facts of the fraud.

RCW -4.16.080 Actions limited to three years. The following actions shall
be commenced within three years: inter alia, (4) An action for relief upon
the ground of fraud, the cause of action in such case not to be deemed

16 Reference: . _ _ .
http://www.courts,wa.gov/content/Briefs/A02/42591 2%20Appellant's%%20Brief pdf#search
=gcheidler B

17 RCW 42.20.040 False report. Every public officer who shall knowingly make any false
or misleading statement in any official report or statement, under circumstances not

otherwige prohibited by law, shall be guilty of a gross misdemeanor.,
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to have accrued until the. discovery by the aggrieved party of the facts
constituting the fraud;

"Accrual of Cause - Discovery Rule - Time of Discovery - Question of Law
or Fact. The determination of when a plaintiff discovered or, in the exercise
of due diligence, should have discovered the basis for a cause of action is a
question of fact." WINBUN v. MOORE 143 Wn.2d 206 (2001);
Question of fact are for a jury, see RCW 4.44.090 ;

. Justice Joel Penoyar, Johanson and Armstrong, again in violation of

Scheidler. Scheidler noted a WA State Supreme Court case that holds
lawyers fully responsible for the consequences of their conduct as noted in

DISCIPLINE OF DANN 136 Wn.2d 67, 69, Aug. 1998,

..-?[14] Attorney and Client - Dis¢ipline - Dishonesty, Fraud, Deceit, or
-Misrepresentation - Unintended Results..In order to maintain public

confidence in legal institutions and to enhance respect for the law genéfaﬂy,
RPC 8.4(c) - which defines professional misconduct by a lawyer as conduct

: --;mvolvmgmshonesty, fraud, deceit, or misrepresentation ~ is administered in
==& mamiier that holds*atforeys-acéoiifitablé-for the-fesults of their-conduct;

“RCW 4.04.010, failed to apply anottier commion law that is favomable to™™ ~ " =~

even unintended results.” [Reference:
hitp://www.courts.wa.gov/content/Briefs/A02/42591 2%20 Appellant’s%%20Brief. pdf#search
=scheidler page 39]

Clearly, by perjuring Scheidler's pleadings and ignoring applicable
law and common law, which by law, RCW 4.04.010, Penoyar is enjoined to

obey, violates Scheidler's due process rights to a fair trial and are crimes

. unto themselves because it renders Penoyar opitiion’a "false report” based in

perjury.

(Itis a fact the Justices of the COA II should have disqualified

. themselves from hearing Scheidler's appeal because presiding judge Russell
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Hartman also serves as Judge Pro Tem in the COA II. See Rules of Judicial

Conduct 2.11 .

Laws are NOT subjeCt to Penoyar's discietion in who gets to violate
themn. Penoyar's "unpublished 'epinion' is'a complete fraud upon the court
-and is void under the holding in BATEY v. BATEY. 35 Wn.2d 791, 799

Mar. 1950; COSON v. ROEHL 63 Wn. (2d) 384, 388 (1963)

6) JUDGE RUSSELL HARTMAN ENGAGED INA FRAUD UPON
THE COURT. HIS ORDERS ARE VOID.

Scheidler incorporates all the preceding and forgoing as if set fourth
Itis fact Judge Hartman blatantly lied to Scheidler Qhen he said ...
"Well Mr. Scheidler if your unsuccessful on the merits... after, say, a wrial"
. "But all the way through a tridl... they filed counterclaims, legal fees...

I 'm not ready to rule on that issue yet because we haven't had a trial" Ref
RP Dec.18, 2009 atpage 22

These two statements by Hartman are both lies as evident in the fact that
Hartman ruled under a court rule to dismiss the case and then award fees
without ever going to a jury trial on the merits. .

' [Reference: ' :
hitp://www.courts.wa. gov/content/Bnefs/AOZ/42591 2%20Appellant's%20Bx ief. pdf¥tsearch
=gcheidler page 60]

It is fact Judge Haltman, in comphcfcy \mth his Bar colleagues
blatantly hed about the law that pertams to mental health records Judge

Hartman claims there is a waiver of the mental health pnv11ege, under RCW
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5.60.060(4) when Scheidler files the type of lawsuit. [CP at 603- 604]. This
is a blatantly false claim as Scheidler's mental health records are privileged

under RCW 5.60.060(9). This statute is unambiguous in its language that

Mental health records are privileged and not discoverable except by

- "written waiver", There is no written waiver! When the wrong law is

" “apphed the reasomng founded upon the wrong law is void.

"... a trial court abuses its discretion when it applies the wrong law. See,
e.g., State v. Lord, 161 Wn.2d 276, 284, 165 P.3d 1251 (2007) (a trial court
abuses its discretion when it applies the wrong legal standard), Gillett v.

Commner, 132 Wn. App. 818, 822, 133 P.3d 960 (2006). ... Moreover,-

whatever its stated reasons under the inapplicable standard, these reasons
are no longer reasonable under the controlling legal standard. «14»
Although the trial court did not rely on Golladay in its written order, it made
_.Clear that it based its reasoning on the case.» ESTATE OF STALKUP V.

VANCOUVER CLINIC, INC., PS" 145 Wn. App. 572

_____.Iudge Hartmans hes and by applymg the wrong laW are to use the preshge__“ o

‘-a.._ R

of his ofﬁce to PIotect hls fellow Bar members Ellerby, Locker Downer, =

from their unlawful intrusion into Sch_e1dle1’s treatment and privacy..

RCW 9.73 Violating privacy, and violation under RCW 9A.46.020 (1) A

person is guilty of harassment if: (a) Without lawful authority, the person

knowingly threatens: ... or (iv) Maliciously to do any other act which is

intended to substantially harm the person threatened or another with respect

to his or her physical or mental health or safety; and v101at1on under RCW

9A.50.020 Interference with health care faclhty

Judge Hartmans nﬂmgs are a fraud upon the court and v01d under the
holdmgs in BATEY v. BATEY. 35 Wn.2d 791 799 Mar. 1950, COSON

Y. ROEHL 63 Wn (2(]) 384, 388 (1963), and ESTATE OF STALKUP

V. VANCOUVER CLINIC, INC,, PS 145Wn App.572
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- 7). JUDGE KEVIN HULL ENGAGED IN A FRAUD UPON THE
COURT. His ORDERS ARE VOID.

Scheidler 'incorperates all the preceding and forgoing as if set fourth
in full. |

Itis a fact Judge Kevin Hull knows witness Cassandra Noble, who
along with éllerby concocted a sclteme to deprive Scheidler of counsel, and
should have disqualified himself under CJC 2,11 [RP May 3, 2013 pgs. 11-
. ] : S . C o :

It is a fact Judge Kevin Hull claims, untruthfully, that a jury trial
was not requested. CP 196. In truth a jury trial WasA demanded on July 30,
2009 (CP 135). |

Itis a fact Hull c_laims? untruthfully, that there is no requirement to
enter findings of fact for a CR 56 mohon for summary Judgment CP 196.
Hull c1tes CR 52(a)(5)(b) In truth, findings of fact are requued under CR
52 (@)(2)(c) Other.

"In connection with any other decision where findings and conclusions are
spec1ﬁca11y required by statute, by another rule, or by a local rule of the
superior court.”

ACRS56 Summary Judgment order requues by RAP 9.12 that the trial court
shall ...

" designate the documents and other evidence called to the attention of the
trial court before the order on summary judgment was entered. Documents
or other evidence called to the attention of the trial court but not designated
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in the order shall be made a part of the record by supplemental order of the
trial court or by stipulation of counsel." :

It is a fact Hull claims, untruthfully, that the Court of Appeals
determined that Mr. Ellerby did not obtain his judgement by fraud. CP 138.
In truth, the COA is not a fact-fmdmg trlbunal and its justices are

drsquahﬁed under RCW 2 28 030 in makmg such a ﬁndmg Furthermore as

noted above the COA opmron is a 'fraud upon ‘the court and is v01d Id
BATEY v. BATEY. 35 Wn.2d 791 799 Mar, 1950, "Moreover,
whatever its (Hull's) stated reasons under the inapplicable standard, these

teasons are no longer reasonable under the controlh'ng legal standard."

| ESTATE OF STALKUP V. VANCOUVER CLINIC INC PS 145

Wn. App. 572 (2008)

lt is a ﬁaot Hull” clarms he 35 bound to ‘the” COA "unpublrshed

oprmon" 18 Yt is a fact Hull has no Jegal obhgatlon or duty to the
unpublished opinion' 1ssued by the COA. Rather Judge Hull is bound by

law, specifically RCW 4.04.010, which states m'unmbiguous terms, "The

"comr‘rion'law shall be- the rule"of dééiéion‘in'al[co‘u " An "unpub]ished

opmron" does not cornpnse the common laW Furthermore the COA
unpubhshed oprmon never addressed Sche1d1er s arguments based upon the

common law established by DANN and WINBUN v. MOORE, abOVe, 80

‘there is no "law of the case™ réstrictiori Therefore, Hull's only choice of




law, which are noted time and again -- is the common law cases DANN [RP

May 3, 2013 pgs. 9-16] and WINBUN v. MOORE.

It is a fact Hull claims, untruthfully, that his only duty is to award
Ellerby attorney fees and not address Scheidler’s CR 59 and 60 motions. As
noted in Bartel v. Zucktriegel 112 Wn. App. 55, 62 (2002), and STATE
EX REL. MALMO v. CASE. 25 Wn. (2d) 118, 124 (1943), supra, issues
of fact are for the trial courts. Scheidler’é CR 59 and CR 60 motions re the
fraud by the COA II, Downer and Ellerby raise issues of fact and properly
before the lower court.

These facts show, by Hull's disregard for the law, the CIC, and in
the lies Hull tells, how much Hull wants to "hurt” Scheidler for bringing an
action against a fellow Iawyér, Scott Ellérby and to "protect” his fellow Bar

associates from conduct that would otherwise be unlawful!

Hull's conduct to hurt Scheidler violates Article 4, section 28 and his
orders are void under BATEY v. BATEY. 35 Wn.2d 791, 799 Mar. 1950,
COSON v. ROEHL 63 Wn. (2d) 384, 388 (1963); and ESTATE OF

STALKUP V. VANCOUVER CLINIC, INC., PS 145 Wn. App. 572

18 Reference Hull's Opinion and Order, Sept 13, 2013, page 2, line 19 - 25; page 3, line 24 -
27.
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8) HULL’S OPINIONS, MEMORANDA AND ORDERS VIOLATE THE
COAIl CONDITIONS IMPOSED UPON SUPERIOR COURT.

Scheidler incorporates all the preceding and forgoing as if set fourth
in full.

J udge Kevin Hull blat'mtly lied in h1s ofﬁc1a1 report and omitted

'—facts and law that heis enJ omed, by 1aw a.nd by Canons to address The. .

'official reports’, offered as proof, are noted in § II above.

It is a fact Hull claims he is bound to the COA "unpublished
opinion".!” In the "unpublished opinion" the COA "reversed" a $132,427.23
attorney fee award under RCW 4.56.185 as:man_ifestly url_teasonable. Judge
Hull refused to follow ttié'CQlX:“reVersal andmamtams control over the

funds - the $170,000, held by the cletk to sat:sfy a Judgement that has been

reversed.”

In the "unpublished opinion" the COA mstructs the lower court to
assess fees based upon the case being brought "promptly to summary

judgment. "20 Hyll ignores this mandate and assesses attorney fees under

RCW 4.56.185 using the SAME tlmeframe as was overruled by the COA.

- In the "unpubhshed opmlon" the COA stated that the "bulk of the
$132,427.23" fees were "manifestly unreasonable”. Hull, despite the ruling

that the bulk of the fees awarded and reversed because they were

19 Reference Hull's Opinion and Order, Sept 13, 2013, page 2, line 19 - 25; page 3, line 24 -
217.



“manifestly unreasonable" still awarded $88,409.40, which in any rational

sense of analysis is the "bulk" of what was ruled "manifestly unreasonable."

" These acts by Hull shows how much Hull wants to "hurt" Scheidler

for bringing an action against a fellow lawyer, Scott Ellerby.

9) JEFFREY DOWNER, AN OFFICER OF THE COURT, COMITTED A
FRAUD UPON THE COURT. JUSTICE HAS BEEN PERVERTED,
DELAYED AND DENIED. THESE PROCEEDINGS ARE VOID.

Scheidler incorporates all the preceding and forgoing as if set fourth
in full.

Dowmer, either alone or with the aid of the other lawyers, lied about
the medical records subpoenaed and by that lie he obtained privileged
mental health records, sanctions of $132,427.23, and dismissal of
Scheidler's case against lawyer Ellerby.

Downer, either alone or with the aid of the other lawyers, lied about
the controlling law governing the medical records subpoenaed. By that lie
he violated Scheidler's privacy and obtained sanctions and dismissal of
Scheidler's case against lawyer Ellerby.

Downer, either alone or with the aid of the other lawyers, lied about

Scheidler’s violations of "discovery”. Because mental health records are

- privileged by law, there can be no violation of CR 26 discovery.

20 Scheidler v Ellerby, 2012 WL 2899730 at *7.
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It is a fact, Downer violated court rules. 11 and 28 that prohibits
legal tactics simply to harass When he engaged in protected discovery. The

COA, in their 'unpublished opinion’, said discovery wasn't necessary.

It is a fact, Downer broke the law, RCW 5.60.060(9) and RCW 9.73

§ when he engaged, harassingly, in dlSOOVer of Sche1dler’s protected records.

Downer e1the1 alone or w1th the a1d of the other lawyers lied about
the controlling law re "statute: of limitations." By that lie he obtained
'sanctions and dismissal.’

Downer, either alone or with the aid of the other lawyers, lied about
the " eV1dence" Scheldler based his tolling of the statute of hm1tat1ons upon,

by that he he obtalned sanctlons and d15nussa1 '

B Downer elther alone or w1th the a1d of the other lawyers lied about. -

~what "common law” governs "tollmg" of the statute of hm1ta’uons by that

lie he obtained 'sanctions and dismissal.’

- Downer suborned. perjury when he submitted Ellerby's answer to
Scheidler's complaint in which Ellerby claimed he withdrew "representation
of Scheidler at the plaintiff's request.”

Downer suborned perjury when he submitted Ellerby's fout
declarations to Scheidler’s various motions in which Ellerby claimed he

withdrew "representation of Scheidler at the plaintiff's request.”
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It is a fact that lawyer Jeffrey Downer lied before Judge Russell

Hartman when he clmmed, "my client's s1de of the. story is... they would go

ahead and say well, because you guys are ralsmg a conﬂlct I'm bowing out.”

RPAug21 2009, pg 17-18.

10) ABSOLUTE IMMUNITY FROM ELLERBY'S COUNTERCLAIMS.
Scheidler mcorﬁorates all the preceding and forgoing as if set fourth in
full.

Ellerby is a 'quasi-judicial official,’ officer of the court, and a member of

a state agency, the WA State Bar (See RCW 2.48). Ellerby has no cause of

‘action against Scheidler for Scheidler's claims for a redress of grievance

filed in a court of jurisdiction against Ellerby. Ellerby cannot claim power,

under a’ guise of a counterclaim, over Scheidler. Scheidler has absolute

immunity from Ellerby's counterclaims under all of the following

authorities:

ARTICLE Vl, section 1 POLITICAL POWER. All political power is
inherent in the people, and govemnments derive their just powers from the

" consent” of the govemed, and are established to protect and maintain

individual rights.? 2
ARTICLE 1 section 4 RIGHT OF PETITION AND ASSEMBLAGE

. The right- of petition and of the people peaceably to assemble for the

common good shall never be abridged.?

RCW 4.24.500 "Good faith communication to government agency —
Legislative findings — Purpose. Information provided by citizens

A 1d,, PEDERSON v. MOSER 99 Wn.2d 456, 662 P.2d 866 (1983)
21d., PEDERSON v. MOSER 99 Wn.2d 456, 662 P.2d 865 (1983)
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conceming potential wrongdoing is vital to effective law. enforcement and
the efficient operation of government. The legislature finds that the threat of

- a civil action for damages can act as a deterrent to citizens who wish to

report information to federal, state, or local agencies. The costs of defending

against such suits can be severely burdensome. The purpose of RCW

4.24.500 through 4.24.520 is to protect individuals Who make good-faith
reports to appropriate governmental bodies. "

_ Sche1dler has Common law Jmmumty as 1he Supreme court has held in

~ DANN, supra; which holds the-lawyer respons1b1e fo1 the-consequences-of - -

his conduct. Scheidler's lawsuit is a consequence of Ellertby's unlawful

conduct.

Scheidler has common law immunity under the "invited error doctrine.”

Scheidler's lawsuit is an invited response to Ellerby's "perjured” and "false

filing" with the Board of Tax Appeals when he submitfed Fis "fiotice of

w1thdrawal" and cla:med his \mmdrawal was due to a "COIlﬂlCt of mterest"

. 'Wﬂness Mr. Mllls toge‘rher with Ellerby, 10-yea1‘s later, said no such

"conflict" required Ellerby's withdrawal. Such a contradiction in excuses

would invite a lawsuit to determine the truth and damages.

Scheidler has 'quasi-judicial immunity. When the WA State Bar

. 'dmrmssed the gnevance agamst Ellerby they delegated to Scheldler the

" Bar's authority’ when they" indicated the- 'd15mlssed gnevance Would be

reopened upon a "judicial ruhng of nnpropnety

50



11) LACK OF JURISDICTlONIAUTHORITY TO RENDER DECISIONS,
ORDERS ARE VOID.

Jurisdiction 'and Authonty to render decisions must each conform to
law.

A Judge is distinguished ffom a court, as the following authorities
make clear (1), A judge cannot wrap himself in the "jurisdiction” of the
"Court" when the law strips him of the authority to pronounce judgment.

(2). All judgments,. when' challenged, :must be proved at trial ).

(1) See RCW 2.28.050 Judge distinguished from court. See RCW 2.28.080
Re: Judges power "(4) To exercise any other power and perform any other
duty conferred or imposed upon them bv Statute" RCW 2.08.010 "...sa1d
courts and their judges..."

(2) RCW 2.28 030 Judicial officer defined — When dlsquahﬁed A judicial
officer is a person authorized o act as a judge in a court of justice. Such
officer shall not act as such in a court of which he or she is a rember in any
of the followmg cases:(1) In an action, suit, or proceeding to' which he or
she is a party, or in which he or she is directly intérested.(2) When he or

she was not present and sitting as a membeér of the court at the hearing
of a mdtter submitfed for its decision;, and

"To permit branches to'measure thelr own authority would qmckly subvert
-the principle that state governments, while governments of general powers,
- must govern by the consent of the people as expressed by the constitution."
- Wash, State Labor Council v. Reed 149 Wn.2d 48, 64 Apr. 2003

RULE 2.11 Disqualificaion  (A) A judge shall disqualify- himself or
herself in any proceeding in which the judge's impartiality* might
reasonably be questioned, - mcludmg but not limited to the following
circumstances

(1) The judge has a personal bias or prejudice concermng a party ora
party's lawyer, or personal knowledge* of facts that are in dispute in the
proceedmg
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P T 8"(1“972)T‘ OTaken fogether, the case lawrand ¢iy ‘Givil and criminal -

(3) RCW 4.36.070 .... the party pleading shall be bound to establish on

. the trial the facts confemng Jurisdiction" Jurisdiction can be challenged at

any any time." Basso v. Utah Power & Light Co., 495 F 2nd 906 at 910.

"The law prov1des that once State and Federal Jurisdiction has been
challenged, it must be proven." Main v. Thiboutot, 100 S. Ct. 2502 (1980).

"Where there is absence of proof of jurisdiction, all administrative and
judicial proceedings are a nullity, and ¢onfer no right, offer no protection,

~_and afford no Jushﬁcauorl, and may be reJected upon direct collateral
__attack.” Thompson V. JTolmie, 2 Pet.. 157, 7 L Ed. 381; and Griffith V.

Frazier, 8 Cr. 9,3 L. Ed. 471.

"the burden of proving jurisdiction rests upon the party asserting it." Bindell
v. City of Harvey, 212 IlLApp.3d 1042, S71 N.E.2d 1017 (1st Dist. 1991).

See RCW 2.28.030 supra

The tule is well setﬂed_‘mat‘.a sﬂcceééor judge 1s Without authority to
enter findings of fact on the basis of testimony heard by a predecessor
judge.? State v. Bryant, 65 Wn. App. 547,549,829 P.2d 209 (1992)

" (citing Tacoma Recycling, Tic. v. Capital Material Haitdling Co., 42 Wn. -

App. 439, 711 P.2d 388 (1985); In the Matter of the Welfare of Woods 20
Wn. App. 515, 581 P.2d 587 (1978), Wold v. Wold, 7 Wn. App. 872, 503

rules set forth the rule thaf'a successor judge only has the aul Fority o do

acts which do not require finding facts. Only the judge who has heard

" evidence has the authority to find facts.?” Bryant, 65 Wn. App. at 550

(citing CtR 6.11, CR 63).  See Tacoma Recycling, Inc., 42 Wn. App. at
440; Woods, 20 Wil App. at 517, Wold, 7 Wn. App. at 877-7 8); see also

- RCW 2:28.030(2) (A judicial officer ?shall not act as such in a court of
~which he is a member in any of the following cases: .. . (2) When he was
- not present and sitting as 4 member of the court at the hearing of a matter
: subrmtted for its.decision.?). ‘?The rule is applied even where the prior

- Wn. App at 549. (c1tmg Hawley v. Priest R.aplds Ice & Cold Storage Co.,

172 Wash. 71, 19 P.2d 400 (1933) State ex rel. Wilson v. Kay, 164 Wash
685, 4P.2d 498 (1931)) This is true because neither an oral ruling nor a
‘mermorandum decision is a final order.- See Bryant, 65 Wn. App. at 549, see
also Wilson, 164 Wash. at 690-91. Although a successor judge can make
findings of fact based on the original record when the parties agree to allow
the successor judge to rely on the record, see In the Matter of the Marriage
of Crosetto, 101 Wn. App. 89, 97-98, 1 P.3d 1180 (2000), that is not what
occurred here. Here, the parties agreed that the written findings and
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conclusions represented Judge Fleming?s findings and conclusions and that
Judge Worswick could, therefore, sign them; the parties at no time agreed
that Judge Worswick could rely on the record to make her own findings of
fact or conclusions of law; and nothing in the record shows that she adopted
the written findings and conclusions as her own based on the original
record. When, as here, there is no indication in the record that the second
judge reviewed the evidence or the original record, the second judge is
?without authority to sign the ﬁndmgs and conclus1ons under any
procedure.? Bryant, 65 . _

"It is only necessary, under the’ statute [RCW 2. 28. 030] that the particular
matter disposed of by a judge shall have been submitted to him according to
law;, otherwise, no litigation pending before a judge could be concluded
after hls separauon from office. The statute means no miore than that a judge

' may ot pass upon a matter that was never properly submitted to him.” IN
R]!, JAIME v. RHAY. 39 VVn.Zd 58, 61 (1961)

12)CONFLICTS AMONG COURT RULES, COMIVION LAW
STATUTES, CONSTITUTIONAL RIGHTS AND INDIVIDUAL .
PROTECTIONS.
Scheidler incorporates all the preceding and forgoing as if set fourth in

full.

Given the factual issues ralsed herem, if for no other reason, a new trial
by jury must be granted based upon the accumulahon doctrme estabhshed

by the Supreme Court in STATE v. MARKS 71 Wn.2d 295, 301 (1967).

"New Trial - Grounds - Accumulated Error. A new trial may be required for
an accumulation of errors even though no one of them, stand_mg alone,
would be of sufficient gravity to constitute grounds for reversal."..

VI RELIEF DEMANDED:
Since all orders, judgements and opinions are void for fraud,
prejudice, lack of authority and applying the wrong laws, the case must be

remanded to Superior Court for a jury trial on the merits with any additional
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grievances occurring during the litigation also tried upon an amended
- complaint, A cause of action Va'c-brues. the moment harm occurs.

A cause of.action for deprivation of property without due process is ripe
immediately because the harm occurs at the time of the violation as does the
cause of action. See Zinermon v. Burch, 494 U.S. 113, 125, 110 8. Ct. 975,
983, 108 L. Ed. 2d 100 (1990) ("[T]he constitutional violation actionable
under § 1983 is_complete when the wrongful action is taken."); Rutherford
I __v_Cny of Berkeley, 780 P.2d. 1444, 1447 (9th Cir.- 1986) (substantive due

process violated at moment harm ocours); Sintra; Inc. v. City of Seattle, 119~~~ 7 7

‘Wn.2d 1,21 n. 11, 829 P.2d 765 ("[A]n action for a violation of substantive
‘due process is 1tipe immediately . . because the hann occurs at the time of
the violation. ") (citing Bateson, 857 B.2d at’ 1303) cert. denied, 506 U.S.
1028, 113 8. Ct. 676, 121 L. Ed.,2d 598 (1992); Cox v. City ofLynnwood ‘
72 Wn. App. 1, 8, 863 P.2d 578 (1993) (substantive due process is violated
at the- moment ~harm . occurs).: ‘MISSION SPRINGS v. CITY OF
SPOKANE 134 Wh.2d 947, 965, 954 P.2d 250 (1998); Sce CR 15(d)

_VIL. _CONCLUSION

The people of WA State determine 'governments’ just powers.! This

remanded for jury trial so the ‘people’ can perform their duty.

"] declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and cotrect": See GR 13.

Wllham Schexdler ProPer -
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